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Definition of Single Loss in
Environmental Claims Under
Treaty Reinsurance

Inan unprecedented case law deaision,
New York's Court of Appeals has held
that many environmenta

clums [rom a
sinale msured ar dilferent sies do- not
constitute .1 smgle loss for purposes o
cxvess ol loss treaty ramsurance poh-
cies. s October 2001 dectsion, the
court exphuned thae the standard rein-
suranee pohiey dehimions of disasier or
catnliy reguure muinple environmen-
tal sites o have aspatial or wemporal
relanonship o cach other as well as .
comuon orin, The court also held
that the standard follow the lortunes
remsurance clause does not change the
other prun Linguage ol the ransurance
contract requirng the environmenual
sttes to be treated as separe losses
The decision emanates trom (wo
consolidaed coverage actions 1in New
York state court commenced by Har-
ford, Connecurcut-hased Travelers
Property Casualty Corp. L stccessor o
Actna Casualty &2 Surety Col) agamnst

Llovd’s o London and other excess of

oss treary remsurers Uravelers sougi
from the peaty remsurers appraximate-
Iy S21 nullton ansimy from (wo sepa-
rate settlements ol approxmely 5213
willion paid 1o chenueal manulacturers
hoppers Co |, based i Piusburgh, and
Wilmington, Delaware-based E I
DuPont de Nemours &2 G, The setle-
ments resalved coverage actons adunst

Travelers seckimg indemnuy lor envi-

ronmental habihoes o hundreds ol

hazardons waste sies throuchout the
Lnted >tates

The underiving clums dilfered no

only in focation but also n the tvpe of

pollution, the ume span and the wpe
ol plant. Travelers allocated the settle-
nent pavments o oa number of under-
lving insurance contracts and treated
cach site separately for acultieve rein-
surance purposes  This allocanon per-
nutted Travelers 1o sucoesatully recover
approxmuue!y S0 aulbon ol the set-
tement from Licultanve pohicies
Travelers next souazin an addwonal
Dol A nudhor from the eacess ol loss

treaty remsurers by aflocating the set-

| —— — —

The Mold Problem Expands

+ In @ Mayo Clinic study of 210 patients with chronic sinus infections. mald was the
cause of 93 percent of the infections in those studied. Previous prevailing medical
opinion had pointed to mold in anly 6 percent to 7 percent of cases.

Source: Enviranmental Health & Engineening

* A newly constructed courthouse in Fiorida was closed because of mold contamina-
tion. The county filed suit against the contractor and was awarded $11.5 million.
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ance company for failing to act promptly on their claims of a mold problem.

* A California courthouse is the subject of a lawsuit brought by a district court judge
and one liundred other employees for injuries allegedly caused by the fungus Stachy-
botrys resulting from defects in the air-conditioning system.

* Newer and newly renovated buildings appear to be more prone to mold and sick
| building syndrome problems because they are airtight.

* As a result of flooding in Texas this year, mold damage clams will account for near -
ly $500 mullion in additional costs for insurance companies.

— departments

Hement pavments to Koppers and
DuPont as two single losses. As there 1
no prior s case Liw on the ssue of
number ol losses lor reinsurance pur-

poses ansing rom muluple pollution
sites, Travelers used Briush case law 1o
argue that setdement pavment o cach
msured arose from a common ongin:
Lie ansureds huduares o properly
adnumister thewr waste disposal e their
respective plants nanonwide

The pobiawes contaned the standard
remsurance delimans lor loss and Jis-
aster or casualty. Loss was delined as
“all loss ansing owe of any one disaster
and/or casualty under coverage ol any
ar all msureds of the Compuanies.” Dis-
aster or caswalty was Jdelined as “each
and ¢very acerdent, oceurrence and/or
causative madent, 1 bemny Turther
understood thae all Toss resuluny from
A seres obf acandents, ocourrences
and/or causanve maidents having g
common onain and/or bemng traceable
W the same act, onussion, error andfor
mustake shall be considered as having
resulted from g sigle acadent, occur-
rence or causative inddent.”

The standard follow the fortunes
clause stated: “Any and ail pavmentis
made by [ Travelers] m osettiement of
loss ar losses under [us] policies,
whether i sausfacuon of a judement
m any Court agunst the Insured or
[ Travelers] or muade voluntarly by
| 'Travelers] belore pudement, in Tudl ser-
tement or as a compromuse, shall be
uncondinonally binding upon Jihe
remsurers| and amounts Lilhioge o the
share vl the fremsurers) shall e mne-
duuely pavable wo [ Fraveless|

The court did nov aceept Travelers
ratomle bor teewiee cach seudenment as
Aasingle loss lor tresy ransurancee pur-
poses. he court exphamned that the
plan Linvwaee ol the remsunince con-
et states that o e one Toss, the -
bility not only has 1o have a single
Givise or aenm bur must also he part of
Aaeries ol sk losses, thaes, cach of the
Prollateon ares e have wine wni ol
spatetl o emporal relanonshap o cach

other s o enoueh o conglude tha

oo e 202 7 1o Mativaasn g 7
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departments

the problems an all the sies were
caused by pooy companywide policy,;
cach i must be temed as g separate
loss, st s Travelers did waly respec
s bcudinve remsurers

Fhe Tollow the Torunes cliuse does
not change the analysis According 1o
the court, the clavse does no overrigle
the rest of the contract's 1erms and el
itionsTab requires the remsurers 1o
aceepr the msurer’s judament in paving
the settlemenis In Travelers” case. the
remsurers did not challenee whether
the settlemients were reasonable,

The court dhid nor comment, hower-
eroon Travelers” disparme treaument of
the loss 1o Liculianve and ey rein-
surers. Presumably, Traveiers' argu-
ment was that the differing lainguage of
the remsurance contracts required the
chsparate treaument, but the court b
o notice that Traveders” contradictory
tnterpretanons resulied in the may-
mum recovery (or Travelers from all
wpes of rernsurance. This conflicting
logic must have offended the high
LOUT S COMmmMaQn sense.

The opmion sugeests thar consolida-
ton of clums s possible il the insurer
cn estabhish some sort of relavonship
aetween the sites AMOUNUNG 1o senes
of losses from the same cause, ¢ o of
the same manulacturing process results
o simlar contaimination or where the
sie tvpes ol anks leaked  The ek
will be establishing the relationshap
between the sites by adnussible evi-
dence without dimimishineg 1he
nsured’s recovery under faculiaive
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— Rivhard Fowel

Measuring the Full Effects
of Risk Financing ~
Alternatives

In carly November, Warren Bullet
CECY of Onulir, Nebraskea-bieacd Berls -
shire H.llh.m;u', wrone Lo s shoare-
holders abhout the company s third
LI reeag s,

“There are ihiree basie rules M It

B Risk: Marac v et 7 Frase vy 2quy?

NN . nsnuranee company:
I ¢l
Properiv evalinee sen winhan VOUr Cir-

docept nsks vou are able 1o

Cle ol comperence and confline vour
underwinme 1o business tha UG
res the expectancey ol prol,

2 Lamit the busimess aceepted in g
manner that guwarantees vou will suffer
no agereeshion of losses from a single
cvent or trom related evenis thar wall
threaten vour solvency
oAvord husiness mvol ing moral

risk

The basic purpose of
capital is to protect a
company against the risk
of bankruptcy—i.e., to
ensure that total liabilities
do not exceed total assets.

Luer in e same lctier, Bulletl con-
Lnued
"General Re g revaimping s uncder-

-

new urgency o omsure tha all three

wring prwctices and disapline wih g

tests desertbed carlicr are met
The cvents on andd [ollowine Sep-
tember T s e already propelled com-

aat] |
mercial insuranee sues lurther upward,

and il Bubive s sudes are adopied widely
N the marker, some remsurers and
therr primvoy chiens mav find tha they
have o raton coverage. resulting in
shartaees o capaciy lor cerun Fisks
Fhese devetopments may foree g
lundamental revien ol sk Lnancing
SURceics, and nuny s nLAnagers
My need o comploy sk adjusted
rerurn on capial tRAROUT anadvsis 1o
evaluate  alivruatin ex mciuding
ressessing the capial required o sup-
Port the alicrnaives as well s the -
Retandactual setims on e capial,
Fhe hist steg i thes proees s mey.
suring b s pwrbornanee Virtually
M compane e, Lo o th andd
POl Liesets Land mosy bas e trhanshaied

llh_"ﬂ‘ Iy pet-g20 0 L,'I|"'I|.IJ 'H'L”.:‘,

wlich—by adjosting for the dely |-
ton ol capiad—caan be translied I
et on eqguny (ROLY

ROC s o wnde 1o the most e¢llicien
allocanion ol o hirmy's capial among g
busimess unns and among aliernan ey
lor new mvestment. Aciual angl Projec-
cd ROC 15 compared with he largcel
returm to ensure thar i meets the expeg-
Linons of the company's sharcholders
ROE 18 a keyv performance measure
usced by investors and analvsts and s o
driver of a company's stock PrICe.

For use within an orcanization (s
distinet from communicaung with
sharcholders and sceurny analvsts), the
allocaed capial and Larget return
should be computed for each business
unil. Both of the following clements are
acjusted for a partcular kind of nisk:

Capual cllocanon. The hasic purpose
ol caputal 1s 1o protect a company
aganst the nisk of bankrupiev—ie 1o
casure that total habihines do no

)
ciptal should be allocated 1o cover the
hnancial tmpact of a selected Propor-
tron of adverse events that could
mpact ihe business Such capnal s
ciled risk-adjusied allocated capal,
Targes rcium. The warget return s the
rate thae adequately compensates WA

= =
exceed toal assers Vherelore, cnoug

Lnvesiors for the misks they assume,
other than the nisk of bankruprey A
widely used method lor deternuning,
the tirget return s the caprtal asser
pricing mwclel («CAPND. which derves
the target return from three Tctors:

* the sshelree e of return,

* the averaee prenium normalh
required by mvesiors, and
*anadiustiment lor the relanve level o
s lora particular company or
husiness
For mamy companies, the velucle o
developimg these parameters for inds-
vidual businiess unns 18 multdiscph-
MY leam  some companies” teams
nravoanchude the sk nnmaeer and
Imcorporaie the assessment ol risk
boanemye aliermatves o the Anafvses
Fhis makies addressing new risk fnsan
Iy adiernves casier
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ment and Age Discnminanion P 10) s a par-
ner at Chicago-based Cassiday, Schade &
Cloor. The [irm specializes in the defense of
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