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COUNSEL

BY RICHARD A. FOGEL
Risk Management for Small Businesses

very business has risk by nature,

and managing that risk is part of

managing a business. Unfortu-

nately, lawsuits and claims are
part of being a success. Plaintiffs do not
usually bother businesses that are fail-
ing. Thus, a well-run business is prepared
to manage its risk so that the future of
the business is well protected.

There are two types of risk: business
related and non-business related. Busi-
ness related risk includes product (or
service) failure, vendor error, competi-
tion and product (or service) liability.
Non-business related risk include natu-
ral disasters, fire, power loss and gen-
eral negligence not.arising out of a
product or service.

Both categories of risk may be partially controlled by
utilizing a combination of insurance products and pre-
ventative business practices. Neither tool is complete-

ly fool proof, but understanding the tools and how to’

determine a business’ needs goes to

pensation, which is a separate policy, and
commercial auto coverage, also a sepa-
rate policy. :
The specialty insurance market for
both property and liability risks is always
evolving and there is a broad list of addi-

ticular business require them. The most
common specialty insurance products
used by businesses today pertain to lia-
bility and include coverage for risks aris-
ng from discrimination, wrongful acts,
environmental contamination, lead paint,
asbestos, directors and officers liability,
nd extraterritorial (outside the United
tates) liability.
. Abusiness may not be able to afford all
the potential coverages, but should be informed on the
cost, risks and availability of the different products. Then
a management decision can be made on what is best for
the company and whether to take steps to manage the
risk that does not invglve purchasing insurance.

: . Otlier aspects of insurance that

heart of good management,

Insurance Risk Management

Too many small business managers
do not understand their insurance.
Worse, they use an inappropriate or
inexperienced broker who does not
know commercial insurance.

Legal counsel should
review business forms
- annually. It is cheaper
to prevent a risk problem
than it is to resolye

shotuld be discussed each year are
‘the.deductible or self-insured reteri-
tion, claims procedures, proof of
insurance by the company and its
vendors, indemnity for landlords or
customers, and umbrella and excess
coverage. Business owners should be
educated about how to make a claim
and be aware that notice of a claim to

An agent who sells personal auto a claim. the broker is not notice to the insur-
and homeowners insurance is not a _ . ance company.
commercial expert. He may sell com- —————— A commonly requested endorse-

mercial insurance policies, but )
chances are he will not provide the most appropriate
coverage. A professional commercial insurance broker
should be used, and business operations should be
reviewed anntially with a broker, an accountant and legal
counsel. This is the only way to assure that business
needs are understood and that the most current insur-
ance products are-accessible. ]

Property insurance covers for loses to property,
including fire. Special coverage is needed for the risk of
damage from floods, wind, environmental contamina-
tion, terrorism, radioactivity and business interruption;

Liability insurance covers businesses for liability to
others arising from fortuitous incidents: i.e. “accidents”
and the legal costs associated with them. Liability insur-

- ance does not cover a liability to others arising from busi-

ness disputes: i.e. breach of contract, warranty, or
replacement of product or service. ) .

The basic commercial liability policy does niot include
coverage for claims arising out of defective products
or services. Since every business makes a product or
provides a service (or both), businesses require this cov-
erage in addition to the most basic commercial liability
coverage. Insurance also is required for workers’ com-
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. ment requires that management be
aware of a claim against the company and not just any
employee or agent of the company.

Indemnity limits should be realistic and not the bare
minimumn. Courts in the New York area commonly award
damages in amounts up to $10 million, so a $1 million
indemnity limit is going to put a company at jeopardy.

Maintain insurance contracts, even after they expire.
Many types of insurance have “long tails,” which means
that they may be applicable to a particular claim long
after the policy has expired. ‘

Do not assume the broker or the insurance company
will have a record of the policy. Also, ask for complete
copies of the polices and not just the declarations page,
the binder and the endorsements. A fuil copy of the con-
tract with all the terms and conditions of coverage
should be retained by the business.

Defensive Risk Managemeni

Managing business risks by utilizing such tools as con-
tractual clauses, pro-active defensive measures such as
disaster back-lp and recovery and preventative busi-
ness practices such as.inspections, warnings and train-
ing is very effective and cost efficient. This is the type of
risk management that is probably already practiced with-

tional coverages available should a par-




y o | ___NEW YORi

Risk ]

Continued from page 4 .

out even realizing it, Taking the time
to annually review these practices
-Wwith a professiona] téam and forma]-
izing the process will provide addi.
tional protection,

Utilize a standard written agreement
signed by the customer or vendor
before the products/services are ren-
dered. Limit liability and €xpress and
implied warranties, Ifa Product/serv-

agreement that explains these risks
and advises the client that the busi-
ness is not responsibje for these risks,
Ask the client to Separately sign
the waiver agreement and attach it to
the standard written contract that
the customer also must sign, Written
indemnity agreements should also be
-signed before the Product or service
isrendered. - ’

Require vendors.to provide writ-

ten proof of instirance by a certificate
of insurance issued to the company
by the insurer which sets forth the

Daily columns in the Law Journai
report developments jn- laws
affecting medica] malprac;tice,
immigration, equal employment
Opportunity, pensions, personal-
injury claims, communicationg
and many other areas. .

© of a professiong]
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required Coverages and the addi-
tional insured Provision. Make sure
that the required Insurance has real-

istic indemnity Jimits, The certificates -

should be provided before the prod-
uct/service is rendered,

Legal Review

Legal counsel should review busi-
ness forms annually. It is cheaper to
prevent a risk problem than it is to
resolve a claim, Counsel and the rest
team should be
advised if a business changes ang
adds new Products or services,

Written agreemients with employ-
€€s can also contro] ‘certain types of
risk that may be applicable to a bys;-
ness. Courts Increasingly are willing
to enforce reasonable non-compete
agreements and conﬁdentiah‘ty agree-
ments. These should also be annuy-
ally reviewed by counsel,

Proactive risk management tradi-
tionally €ncompasses inspections
and training. Most firms today also
draft a written, Company manual that
includes all the important risk and
Mmanagement policies of the compa-
ny, including statements that dis.-
Crimination will not be tolerated.

Offsite storage of written file and
hard drive storage/back—up and other
disaster recovery plans can save a
business as it did with many of the
complex businesses whose offices

were destroyed ip the World Trade.

Center. Diversify suppliers of tele.
phone lines, electricity (i.e. aback up

generator) and other vendors of cri
ical'supplies if 3 business is partict
larly dependent on these services o
“just in time” delivery.

Claims handling is another pro
active tool that can be critical, par.
ticularly if there are several business
locations, a business deals with the
public or its employees are often off-
site. :

Utilize a standard written claim
report, included in a policy manual,
that requires witness identiﬁcation,
photos at the time of the incident,
insurance Notice, executive notice,
professional notice and witness state-
ments, ' '

The form should explicitly advise
all employees to maintain al] -evi-
dence so a company is not accused
of spoliating evidence. This legal doc-
trine could make a company liable
even if it did not do anything wrong,

Tag all relevant Materials (e.g. the
defective hard drive, broken chair,
written records, etc.) and preserve
them indefinitely so that they are not
thrown away until the claim is
resolved. Advise employees where to
send all this materia],

Early intervention in g claim by set-
tlement is very effective at resolving
claims. A reasonable customer who
Is upset may be mollified by person-
al attention and a future discount,

Risk management is a cost-effec-
tive part of managing a successfy]
business, Formalizing a professiona]
approach to risk management will
€nsure continued success.
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